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ADVI SORY OPI NI ON PETI TION NO.Z971001B

On Cctober 1, 1997, a Petition for Advisory Opinion was received fromLong
I sl and Li ghting Conpany, 175 East A d Country Road, Hicksville, New York 11801

The issues raised by Petitioner, Long Island Lighting Conpany, are:

1. WII LILCO s exchange of the Gas and Ceneration Assets for BL
Hol di ng common and preferred stock and the assunption by BL Hol di ng
of certain of LILCOs liabilities result in the inposition of gross
earni ngs tax on LILCO under section 186 of the Tax Law?

2. WII the distribution by LILCO of the BL Hol di ng commpn stock in
the Redenption Distribution be treated as a dividend subject to the
excess dividends tax inposed by section 186 of the Tax Law?

3. WII the distribution of cash in the LI PA Merger be treated as a
di vi dend subj ect to the excess dividends tax inposed by section 186
of the Tax Law?

4. Wth respect to the Gas and Generation Assets Exchange, will
LILCO realize taxable profits to the extent, if any, that the fair
mar ket val ue of the BL Hol ding commpn and preferred stock received
by LILCO plus the ampunt of LILCOs liabilities assumed by BL
Hol di ng exceed the original cost of the Gas and CGeneration Assets,
wi t hout deduction for depreciation, conputed on an aggregate basis
(i.e., treating the Gas and Generation Assets Exchange as a single
"sal e"), for purposes of the gross inconme tax inposed under section
186-a of the Tax Law?

5. Wth respect to the Redenption Distribution, will LILCO realize
taxabl e profits to the extent, if any, that the fair market val ue of
the LILCO stock deened received by LILCO exceeds the original cost
of the BL Hol di ng conmon stock exchanged therefor, for purposes of
the gross incone tax inposed under section 186-a of the Tax Law?

6. WIIl the Transferee LLCs that, on a stand-al one basis, neet the
definition of a "utility" under sections 186 and 186-a of the Tax
Law be treated as separate taxable entities, distinct from each
other and from BL Hol di ngs, for purposes of the gross earnings and
gross inconme taxes inposed under those provisions, such that the
i ncone and deductions of such Transferee LLCs are excluded fromthe
i ncome and deductions of BL Hol di ng?
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7. WIIl distributions to BL Holding from Transferee LLCs that are
taxabl e as separate utility entities under section 186 of the Tax
Law be subtracted fromBL Holding's entire net income as i ncome from
subsidiary capital to the extent such distributions would constitute
di vidends i f the Transferee LLCs had been organi zed as cor porations?

8. If the Transferee LLCs are not treated as separate taxable
entities under section 186 of the Tax Law, distinct fromeach other
and from BL Hol ding, how are the receipts of BL Holding and the
Transferee LLCs characterized for purposes of deterni ni ng whet her BL
Hol ding i s "principally engaged" in the business of supplying gas or
el ectricity and t hus taxabl e under section 186 of the Tax Law rat her
than Article 9-a of the Tax Law?

9. What receipts of the Transferee LLCs will be subject to tax under
section 186-a of the Tax Law?

10. (a) Does the transfer of the Gas and Generation Assets from
LILCO to BL Holdings and the Transferee LLCs constitute a nere
change in the form of ownership such that the transfer is exenpt
fromthe New York State Real Estate Transfer Tax?

(b) Simlarly, does the Brooklyn Union Merger fail to
constitute a transfer of a controlling interest in BL Holding such
that the New York State Real Estate Transfer Tax will not be inposed
on the Gas and GCeneration Assets?

(c) Is the sale of the stock of LILCOto LIPA exenpt fromthe
New York State Real Estate Transfer Tax?

Fact s:

Petitioner subnmits the following facts as the basis for this Advisory
pi ni on.

Long I sl and Li ghting Conpany ("LILCO'" or the "Conmpany") is a publicly-held
utility corporation subject to the supervision of the New York State (the
"State") Departnent of Public Service (the "PSC'). As such, LILCOis required
to pay taxes on its gross earnings and gross i ncome pursuant to sections 186 and
186-a of the Tax Law, respectively.

This Advisory Opinion concerns two proposed transactions. The first
transaction (the "LIPA Transaction") involves the acquisition of the stock of
LI LCO by the Long I sl and Power Authority ("LIPA") pursuant to an agreenent dated
as of June 26, 1997 (the "LIPA Agreenent"”) and the transfer of certain of LILCO s
assets to a new corporation ("BL Holding") that wll (prior to the second
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transacti on descri bed bel ow) be owned by LILCO s former shareholders. LIPAis
a corporate municipal instrunentality and political subdivision of the State of
New Yor k t hat was organi zed for the purpose of acquiring sone or all of the stock
or assets of LILCO

The second transaction (the "Brooklyn Union Merger") involves a
cont enpl at ed busi ness combi nati on between BL Hol di ng and t he Brookl yn Uni on Gas
Conpany ("Brooklyn Union"), also a publicly-held utility corporation subject to
t he supervision of the PSC.* The Brooklyn Union Transaction is only relevant to
the real estate transfer tax issues discussed bel ow

The LIPA transaction and the Brooklyn Union Merger are independent
transactions. Since both transactions are subject to various contingencies and
approvals, it is not possible at this tine to determne with certainty the order
of the transactions. However, it is presently anticipated that the LIPA
Transaction will be consummated first and the Brooklyn Uni on Merger i mediately
thereafter, substantially as described bel ow

Shortly before the LI PA Transaction and the Brooklyn Union Merger are to
be consunmated, BL Holding will be formed. Although the initial ownership of BL
Hol di ng has not been finally determined, it is anticipated that BL Holding will
initially have 100 shares of conmpbn stock outstandi ng, of which 66 will be owned
by LILCO and 34 by Brooklyn Union. BL Holding will formone or nore subsidiary
entities that are presently expected to be linmted liability conmpanies (the
"Transferee LLCs") for the purpose of hol ding and operating certain assets to be
acquired from LI LCO ?

The Transferee LLCs will be wholly owned by BL Hol di ng. For federal incone
tax purposes, the Transferee LLCs will be ignored as separate entities and
treat ed as operating branches or divisions of BL Hol ding. As such, their inconeg,
deductions, credits, etc., will be included on BL Hol ding's federal incone tax
returns. See Treas. Regs. 8301.7701-3(b)(1)(ii). It is presently expected that
at least three Transferee LLCs will be fornmed: (1) Serviceco, which will perform
managenent services both for BL Hol ding and, under contract, LIPA; (2) Genco,
which will receive and operate LILCO s non-nucl ear generating plants; and (3)
Gasco, which will receive and operate LILCO s gas busi ness.

LILCOw Il transfer its non-nuclear electric generation, gas and conmmpn

Y1t is expected that, prior to the Brooklyn Union Merger, Brooklyn Union

will consunmate an internal restructuring in which an unregul ated Hol di ng
conpany, Keyspan Energy Corporation, would becone the commbn parent of the
Br ookl yn Union consolidated group. Upon that event, references herein to

Br ookl yn Uni on should be read as referring to Keyspan Energy Corporation.

21f BL Holding instead forns corporate subsidiaries, the i ssues di scussed
below relating to the treatnment of the Transferee LLCs will be npot. For
exanpl e, for non-tax reasons, Gasco may need to be a corporation.
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assets (the "Gas and Generation Assets") to the Transferee LLCs desi ghated by BL
Hol ding in exchange for approximately 53 mllion newly issued shares of BL
Hol di ng common stock, approximately $75 million of a class of newy issued
nonvoting BL Hol di ng preferred stock and the assunpti on by BL Hol di ng of certain
of LILCOs liabilities (the "Gas and Generation Assets Exchange").

LILCOw Il sell this nonvoting preferred stock in a pre-arranged sale to
an unrelated third person and will retain the proceeds. LIPAw Il then acquire
t he bal ance of the LILCO conmpon stock through a reverse subsidiary cash merger
in which a wholly owned subsidiary of LIPAwill nerge with and into LILCO (the
"LI PA Merger").?

The cash consideration to be paid by LIPA in the LIPA Merger will be
remtted to an Agent for LILCO s public shareholders (the "LILCO Sharehol der

Agent ") . The LILCO Shareholder Agent wll wuse this cash to purchase
approxinmately 53 mi|lion additional shares of BL Hol di ng conmon stock. The LILCO
Shar ehol der Agent will then distribute this stock to LILCOs fornmer comon

st ockhol ders, together with the approximately 53 m | lion BL Hol di ng conmon shar es
received by LILCO in exchange for the Gas and Ceneration Assets (i.e., a total
of approxinmately 106 million BL Hol di ng common shares). For federal incone tax
pur poses, the distribution of the BL Hol di ng conmon shares recei ved i n exchange
for the Gas and Generation Assets will be treated as a distribution by LILCOin
redenpti on of a portion of the LILCO common shares hel d by each sharehol der (the
"Redenption Distribution") and the distribution of the cash in the LI PA Merger
will be treated as a purchase by LI PA of the bal ance of the LILCO conmon shares
out st andi ng.

I mredi ately after the Gas and Ceneration Assets Exchange and before the
LI PA Merger and the Brooklyn Union Merger, LILCO will hold all of the
approxinmately 53 mllion then-outstanding shares of BL Hol ding common stock
except for the 34 shares held by Brooklyn Union. Thus, immediately after the
transfer of the Gas and Generation Assets from LILCO to BL Hol di ng and/or the
Transferee LLCs (which will be wholly-owned by BL Holding), LILCO will own
approxi mately 99.99994% of BL Hol di ng's voting stock.

Foll owing the conpletion of the LIPA Transaction, it is expected that

Br ookl yn Union will merge with and into a new y-formed subsidiary of BL Hol di ng
in a tax-free reverse subsidiary nmerger (the "Brooklyn Union Merger"). 1In the
Br ookl yn Union Merger, Brooklyn Union's outstanding common shares will be

converted one-for-one into BL Hol ding common shares and Brooklyn Union will
become a whol | y- owned subsidiary of BL Holding. Follow ng the Brooklyn Union
Merger, Brooklyn Union's forner conmon sharehol ders will own approxi mately 32%
of the commn stock of BL Holding and LILCO s former commons sharehol ders will
own the remaining 68% of such comobn st ock.

®Prior to or as part of the LI PA Merger, LILCO s existing preferred stock
will either be redeened or cancel ed.
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In addition, in connection with the LI PA Merger, LIPA, BL Holding and the
Transferee LLCs will enter into various agreenents, including a Mnagenent
Servi ces Agreenent, pursuant to which Serviceco wi |l manage LIPA/LILCO s el ectric
transm ssion and di stribution system a Power Supply Agreenent, pursuant to which
LI LCO (now a whol I y owned subsi diary of LIPA) will purchase electricity generated
by LILCO s fornmer non-nucl ear power plants (now owned by Genco); and an Energy
Management Agreenent, pursuant to which BL Holding or a Transferee LLC wll
manage LILCO s fuel and power purchase requirenents.

Wth respect to the LIPA Transaction for federal incone tax purposes,
Petitioner states that LILCOwW Il recogni ze gai n upon t he exchange of the Gas and
Generation Assets for BL Hol ding common and preferred stock and the assunption
by BL Hol ding of LILCOs liabilities to the extent that the fair market val ue of
the BL Hol ding stock plus the liabilities of LILCO assuned by BL Hol di ng exceed
LILCO s adjusted tax basis in the Gas and Generation Assets.*’

In the LIPA Merger, the LILCO common stock held by LILCOs public
sharehol ders will be cancel ed and converted into the right to receive cash, and

t he common stock of the LIPA acquisition subsidiary will be converted into LILCO
conmon st ock. Petitioner states that for federal income tax purposes, this
transaction will be treated as a taxable sale of LILCO common stock from the

public conmon sharehol ders to LI PA. See, Revenue Ruling 73-427, 1973-2 CB 301.

Petitioner states that it is anticipated that the distribution of the BL
Hol di ng conmon stock received in exchange for the Gas and Generation Assets to
t he LI LCO Shar ehol der Agent in the Redenption Distribution, in conjunction with
the sale of the balance of LILCO shares in the LIPA Merger, will constitute a
redenpti on pursuant to section 302(b)(3) of the Internal Revenue Code (i.e., a
conplete termination of the shareholders' interests in LILCO . Consequently, for
federal income tax purposes, the Redenption Distribution will not be taxed as a
di vidend but will instead be treated as paynent for the LILCO shares that are
deened to have been redeened. See, section 302(a) of the Internal Revenue Code
and Zenz v _Quinlivan, 213 F 2d 914. Petitioner states that accordingly, for
federal incone tax purposes, LILCO s common shareholders will realize a capital
gain or loss as if they had sold their LILCO commobn shares and will not be
treated as having received dividend incone.?®

* The exchange will not qualify as a tax-free exchange with a controlled
corporation under section 351 of the Internal Revenue Code because of the
prearranged sale by LILCO of the BL Hol di ng preferred stock. See, |nternountain
Lunber Co v Conmi ssi oner, 65 TC 1025 (1976).

® Sharehol ders may be eligible to defer the recognition of such gain for
federal income tax purposes on the ground that the sale of their LILCO stock is
occurring under threat of condemnation, provided that such sharehol ders acquire
qual i fying replacement property and otherw se neet the requirenents of section
1033 of the Internal Revenue Code.
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Section 1020-f(e) of the New York Public Authorities Law (the "LIPA Act")
aut hori zed the formati on of LI PA and specifically grantedit the power to acquire
the assets or securities of LILCO through the exercise of the power of eninent
domain. Petitioner states that the LIPA Transaction is the result of extensive
negoti ati ons, and that during the course of the negotiations, LIPA indicated at
various times that it would consider using its power of em nent domain to acquire
LILCOif LIPA and LILCO could not reach an agreement. The LI PA Agreenent itself
st ates:

WHEREAS, the [LIPA] Act confers upon [LIPA] the power to condem the
securities and/or assets of [LILCO, including the common stock of
[LILCO to be acquired in the proposed transaction, and [LIPA] has
previously publicly announced its intention to consider exercising
its condemation power to acquire the comon stock or assets of
[LILCO if a negotiated transacti on cannot be achieved .. ..

Applicable Law -- sections 186 and 186-a

Section 186 of the Tax Law i mposes a franchi se tax upon every corporation,
joint-stock conpany or association formed for or principally engaged in the
busi ness of supplying water, steamor gas, when delivered t hrough mai ns or pi pes,
or electricity, "for the privilege of exercising its corporate franchise or
carrying on its business in such corporate or organi zed capacity in this state".
The tax is three-quarters of one percent on the taxpayer's gross earnings from
all sources within New York State, and four and one-half percent on the anpunt
of dividends paid during each year ending on the thirty-first day of Decenber in
excess of four percent on the actual anobunt of paid-in capital enployed in New
York State by the taxpayer.

When section 186 of the Tax Law was enacted in 1896, it provided for a
franchi se tax neasured by "gross earnings fromall sources within this state".
In 1907, the Legi sl ature anended section 186 by providing a statutory definition
of gross earnings. Gross earnings is defined as "all receipts from the
enpl oyment of capital wi thout any deduction.”

The definition of gross earnings was added to overcone the effect of a 1906
New York State Appellate Division decision holding that in order to arrive at
t axabl e “gross earni ngs”, the cost of rawmaterials used in producing the utility
service had to be deducted fromthe conpany’s gross receipts. (See People ex rel
Brooklyn Union Gas Co. v Mdrgan, 114 App Div 266, affd 195 NY 616).

In 1969, the New York State Court of Appeals stated that "the 1907
amendment [of section 186] did not contenplate a substitution of 'capital' or
'gross receipts' for 'gross earnings' as the basis for taxation. It nmerely
sought to include that portion of capital which the Brooklyn Union Gas Co. case
[supra] required to be deducted from'gross earnings' to arrive at the proper
basi s. This is only that portion of 'gross earnings' which represents the
"enpl oynent of capital' to nmanufacture, distribute and sell various public
utility services." (Matter of Consolidated Edison Co. of NY v State Tax
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Conmi ssi on, 24 NY2d 114, 119). |In the Con Ed case, the court determ ned that the
proceeds received by the conpany for property danage and i nsurance clains and
fromthe sale of capital assets no |onger enployed in its business, consisting
of real property, scrap and used nachinery, are amunts realized from the
destruction or confiscation of capital, not fromthe enpl oynent of capital

Section 2.5 of the Tax Law defines an LLC as a donestic limted liability
conpany or a foreignlimted liability conpany, as defined in section 102 of the
Limted Liability Conpany Law.

It has been established that the classification of an LLC for New York
State tax purposes will follow the classification accorded the LLC for federa
i ncome tax purposes under section 301.7701-3 of the Treasury Regul ations. (See,
FG C CVRC Corp, Adv Op Comm T & F, April 1, 1996, TSB-A-96(11)C, and Depart nment
of Taxation and Fi nance Menorandum TSB-M94(6)1 and (8)C, Cctober 25, 1994.)
Where a single nenber LLC does not nake the election to be treated as an entity
separate fromits owner for federal incone tax purposes, pursuant to section
301.7701-3 of the Treasury Regulations, it would not be classified as an entity
separate fromits owner for New York State tax purposes. If the owner is a
corporation, the single nmenber LLC would be considered a branch or division of
t he owner corporation. (See, MDernott, WIIl & Enery, Adv Qo Coonm T & F, July
24, 1996, TSB-A-96(19)C.)

For purposes of section 186 of the Tax Law, the term"corporation" includes
an associ ation, within the neani ng of section 7701(a)(3) of the Internal Revenue
Code. This includes an LLCthat is treated as an associ ati on under the Internal
Revenue Code. \Where a single menber LLC is treated as a branch or division of
the owner corporation for federal income tax purposes, the LLC is not an
associ ation within the neani ng of section 7701(a)(3) of the Internal Revenue Code
and is not a taxpayer under section 186 of the Tax Law. However, if the owner
corporation is principally engaged in the business of supplying gas and/or
electricity, the corporation is subject to tax under section 186 of the Tax Law.
The owner corporation is principally engaged in supplying gas and/or electricity
if nore than 50 percent of its gross receipts are derived fromthose activities.
(See, e.g. Re Joseph Bucciero Contracting Inc., Adv Op St Tax Conmm, July 23,
1981, TSB-A-81(5)C.) Wien neking this determ nation, the econonic activity of
the LLC branch or division, including its gross receipts, are conbined with the
gross receipts of the other activities of the owner corporation in determ ning
the total corporate gross receipts.

Section 186-a of the Tax Law i nposes a tax on the furnishing of utility
services that is equal to three and one-half percent of the gross incone of a
utility that is subject to the supervision of the PSC or the gross operating
i ncome of every other utility. For purposes of section 186-a of the Tax Law, a
"utility" includes a person subject to the supervision of the PSC and every
person (whether or not such person i s subject to such supervision) who sells gas
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or electricity, by means of nmmins, pipes, or wires; regardl ess of whether such
activities are the nain business of such person or are only incidental thereto.
The word "person” is defined in section 186-a.2(b) of the Tax Law and i ncl udes
corporations, conpanies, associations, joint-stock conpanies or associations,
partnershi ps and LLCs.

Gross incone, as defined in section 186-a.2(c) of the Tax Law, consists of
the foll owi ng el ements:

1. receipts from any sale nade or service rendered for ultinmate
consunption or use by the purchaser in New York State

2. profits fromthe sale of securities;

3. profits fromthe sale of real property;

4. profits fromthe sale of personal property (other than inventory);

5. receipts from interest, dividends, and royalties, derived from
sources within New York State; and

6. profits fromany transaction (except sales for resale and rentals)

wi thin New York State whatsoever.

Gross operating incone, as defined in section 186-a.2(d) of the Tax Law,
nmeans and i ncl udes receipts received in or by reason of any sale, conditional or
otherwi se, nade for ultimte consunption or use by the purchaser of gas or
electricity, or in or by reason of the furnishing for such consunpti on or use of
gas or electric service in New York State, wi thout any deductions.

Accordingly, under section 186-a of the Tax Law, a utility subject to the
supervi sion of the New York State Departnent of Public Service includes in gross
i ncome the profits fromthe sale of real property and the profits fromthe sale
of personal property, other than i nventory. For purposes of section 186-a, the
basis for computing the profit fromthe sale of real or personal property, other
than inventory, is the original cost of the property, w thout the deduction for
depreciation attributable to such property. |If the sale of the real or persona
property results in a loss, rather than a profit, such | oss may not be deducted
fromthe taxpayer’'s other gross incorme.

In an Advisory Opinion of the Conmi ssioner of Taxation and Finance to
LI LCO, dated May 19, 1995, TSB-A-95(9)C, it was determined that in the sale-
| easeback transactions presented, the gain, rather than the entire proceeds, on
the sale of equipnment (nmachinery and equipment used in the production,
transm ssion and distribution of electricity and natural gas, such as an
undi vided interest in one of LILCOs electricity generating plants, or certain
di esel generators manufactured by Colt I ndustries, together with associ at ed spare
parts, accessories and rel ated equi pnent and structures) is a receipt fromthe
enpl oyment of capital and as such, the gain constitutes gross earni ngs under
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section 186 of the Tax Law. Wen deternmining the gain or loss fromthe sale of
the equiprment for purposes of section 186, depreciation and other expenses
attributable to the equi pnent are not deducted fromthe original cost. It was
al so determ ned that the profit fromthe sale of LILCO s equipnent is required
to be included in gross incone for purposes of section 186-a of the Tax Law.
When determ ning whether there is a profit or I oss on the sal e of the equipnent,
for purposes of section 186-a, depreciation attributable to the equi pment is not
deducted fromthe original cost. The profit is determ ned by subtracting from
the receipts fromthe sale of the equipnent, the original cost of the equipnent
along with the expenses incurred in making the sale. If the sale of such
equi prent results in a loss, such loss may not be deducted from LILCO s ot her
gross incone.

For purposes of section 186-a of the Tax Law, the word "person" includes
an LLC. Accordingly, an LLC that is subject to the supervision of the PSC is
subj ect to the tax i mposed under section 186-a on its gross i ncone and any ot her
LLC is subject to the tax inposed under section 186-a on its gross operating
i ncone.

Concl usi ons:

Issue 1: The Gas and Ceneration Assets exchange is part of a series of
transactions being entered into by LILCO under a threat of condemmation by LIPA
in the LIPA Agreenent. Like Con Ed, supra, LILCO does not enploy its capita
wi thin the neani ng of section 186 of the Tax Law for the purpose of being forced
to dispose of such capital under threat of condemati on. Accordingly, the
consideration received by LILCO for the Gas and Generation Assets does not
constitute "receipts fromthe enpl oynment of capital” and is therefore not taxable
under the gross earnings tax inmposed by section 186 of the Tax Law.

| ssues 2 and 3: The distribution by LILCO of the BL Hol di ng commbn stock
in the Redenption Distribution and the distribution of cash in the LIPA Merger
are also part of a series of transactions being entered into by LILCO under a
t hreat of condemmation by LIPA. LIPAis acquiring LILCO and these transactions
are the nmeans by which LIPA will purchase the bal ance of the LILCO comopn stock
held by LILCO s public shareholders. These transactions constitute a conplete
term nation of the sharehol ders' interests in LILCOand are consi dered as paynent
for the LILCO shares that are deened to have been redeenmed rather than treated
as a dividend. Accordingly, these distributions are not treated as dividends
subj ect to the excess dividends tax i nposed by section 186 of the Tax Law.

| ssue 4: Wth respect to the Gas and Generati on Assets Exchange, LILCOwi ||
realize gross incone taxable under section 186-a of the Tax Law to the extent
that a profit is generated. The profit, if any, would equal the anpbunt that the
fair market val ue of the BL Hol di ng common and preferred stock received by LILCO
pl us the anmount of LILCO s liabilities assuned by BL Hol di ng exceed the origina
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cost of the Gas and GCeneration Assets, w thout deduction for depreciation.
Expenses of the sale are allowed to be deducted. It is appropriate in this
situation to consider the distribution of the assets as one transaction or sale.
Accordingly, the profit would be determnmi ned based on the sale of the aggregate
of all the assets, not the sale of each asset separately.

I ssue 5: Wth respect to the Redenption Distribution, LILCOw II realize
gross income taxable under section 186-a of the Tax Law to the extent that a
profit is generated. The profit, if any, would equal the ampbunt that the fair
mar ket val ue of the LILCO stock deemed received by LILCO exceeds the origina
cost of the BL Hol di ng common stock exchanged therefor

| ssue 6: The Transferee LLCs that will be wholly owned by BL Hol ding will,
for federal inconme tax purposes, be ignored as separate entities and treated as
operating branches or divisions of BL Hol ding. Pursuant to FA C CVRC, supra, and
McDernott, supra, the classification of an LLC for New York State tax purposes
follows the classification accorded the LLC for federal incone tax purposes.
Therefore, the Transferee LLCs will not be treated as separate taxable entities
di stinct fromeach other or fromBL Hol di ngs for purposes of the gross earnings
tax i mposed under section 186 of the Tax Law.

The Transferee LLCs are "persons" under section 186-a of the Tax Law and
the Transferee LLCs will be subject to the tax inposed under section 186-a.

I ssue 7: Since the Transferee LLCs will not be treated as entities separate
from BL Hol ding for purposes of section 186 of the Tax Law, this question is
noot .

| ssue 8: Wiere the Transferee LLCs are not treated as entities separate
fromBL Hol ding, the Transferee LLCs' gross receipts will be included with the
gross recei pts of BL Hol ding's other activities in determ ning BL Hol ding' s total
corporate gross receipts. If nore than 50 percent of BL Holding' s total
corporate gross receipts are from the business of supplying gas and/or
electricity, BL Holding will be subject to the tax i nposed under section 186 of
the Tax Law, otherwise, it will be subject to tax under Article 9-A of the Tax
Law. For purposes of this conputation, the denom nator of the fraction wll
i nclude the gross receipts of BL Holding as well as the gross receipts of the
Transferee LLCs. However, transactions between BL Hol ding and the Transferee
LLCs woul d be di sregarded. The nunerator of the fraction will include only the
gross receipts fromthe distribution and sale of gas and/or electricity. The
gross receipts of BL Holding fromits investnents and the dividends fromits
corporate subsidiaries would not be included in the numerator of the fraction
The gross receipts of the Transferee LLCs will retain their character in the
hands of BL Hol ding. Therefore, the gross receipts of Genco fromthe operation
of the non-nuclear electric generating plants will be included in the numerator
of the fraction, as well as the gross recei pts of Gasco fromthe operation of the
gas utility business. O her gross receipts of Genco and Gasco would not be
included in the nunerator of the fraction. Wth respect to a Serveco acting as
an electric or gas marketer, the gross receipts fromthe sale of electricity or
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gas would be included in the nunmerator of the fraction. However, the gross
recei pts of a Serveco fromthe provision of admnistrative and other services,
i ncl udi ng t he managenent of the electric transni ssion and di stribution systemfor
LI PA/ LI LCO woul d not be included in the numerator of the fraction. The character
of the gross receipts fromthe disposition of assets by either BL Hol ding or the
Transferee LLCs woul d depend on the nature of the asset.

Issue 9: If a Transferee LLCis subject to the supervision of the PSC, for
pur poses of section 186-a of the Tax Law, the Transferee LLC will be subject to
tax on it gross income as defined in section 186-a.2(c)of the Tax Law. The
following would be included in gross inconme: receipts from any sale nmde or
service rendered for ultimte consunption or use by the purchaser in New York
State; profits from the sale of securities; profits from the sale of real
property; profits from the sale of personal property (other than inventory);
recei pts frominterest, dividends, and royalties, derived fromsources within New
York State; and profits from any transaction (except sales for resale and
rentals) within New York State whatsoever. |If a Transferee LLC is not subject
to the supervision of the PSC, for purposes of section 186-a of the Tax Law, it
will be subject to tax on its gross operating incone as defined in section 186-
a.2(d)of the Tax Law (that is, receipts received in or by reason of any sale,
conditional or otherwi se, made for ultimate consunption or use by the purchaser
of gas or electricity, or in or by reason of the furnishing for such consunption
or use of gas or electric service in New York State, wi thout any deductions).
Therefore, Servecos that are not regulated by the PSC but that sell gas or
electricity in addition to providing services (e.g., a gas or electricity
mar keti ng conpany that also provides managenent or other services) will only
include in gross operating incone the receipts from the sales of gas or
electricity for ultimte consunption, not the receipts fromthe provision of the
managenent or other services.

| ssue 10:

Addi ti onal Rel evant Facts-Real Estate Transfer Tax

For purposes of the real estate transfer tax, Petitioner requests that the
foll owi ng scenari os be considered.

Scenario A (LI PA Transaction Precedes Brooklyn Merager)

Step 1: LILCO will transfer the Gas and Generation Assets to BL Holding in a
t axabl e exchange for approximately 53 mllion BL Holding comon shares and
approxi mately $75 million of BL Holding preferred shares and the assunption by
BL Hol ding of certain liabilities of LILCO Imrediately follow ng the exchange,
Brooklyn Union will own 34 comon shares of BL Holding and LILCO will own
approxi mately 53, 000,066 common shares of BL Hol di ng.
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Step 2: In the LI PA Merger, LILCOwW Il distribute the approximtely 53 million
BL Hol di ng conmon shares received i n exchange for the Gas and Generation Assets
to the LILCO Sharehol der Agent in a deened redenption of a portion of the LILCO
conmmon shares held by LILCO s public shareholders. The cash paid by LIPA to
acquire the remaining LILCO shares will also be distributed to the LILCO
Shar ehol der Agent.

Step 3: The LI LCO Sharehol der Agent will use the cash received in the LI PA Merger
to purchase an additional approximately 53 nillion common shares of BL Hol di ng
and will distribute those shares, together with the approxinmately 53 mllion BL
Hol di ng shares received by LILCO in exchange for the Gas and Generation Assets
and distributed to the Sharehol der Agent in the LIPA Merger, to LILCO s forner
common sharehol ders, each in proportion to the LILCO commpn shares previously
owned by the respective former LILCO shareholders. At this point in time, BL
Hol ding will own the Gas and Generation Assets formerly owned by LILCO and the
former sharehol ders of LILCOw Il own all but 34 of the approxi mately 106, 000, 100
out st andi ng common shares of BL Hol di ng

Step 4: BL Holding will then acquire Brooklyn Union. In the Brooklyn Union
Mer ger, Brooklyn Union will becone a wholly-owned subsidiary of BL Holding in a
tax-free merger pursuant to sections 368(a)(1)(A) and 368(a)(2)(E) of the
Internal Revenue Code. Followi ng this merger, Brooklyn Union's former conmon
sharehol ders will own approximately 32% and LILCO s forner comon sharehol ders
will own approximately 68% of the conmon stock of BL Hol di ng.

Scenari o B: (Brooklyn Union Merger Precedes LIPA Transaction)

Step 1. LILCOwoul d becone a subsidiary of BL Hol di ng i n a bindi ng share exchange
i n whi ch the common st ockhol ders of LI LCO woul d exchange their LILCO common st ock
for BL Hol di ng conmon stock. At this tine, Brooklyn Union would own 34 shares
of BL Hol di ng common stock and the former common sharehol ders of LILCO woul d own
approxi mately 106, 000, 066 BL Hol di ng comron shar es.

Step 2: The Brookl yn Uni on Merger woul d t hen occur, in which Brooklyn Uni on woul d
become a whol | y- owned subsidiary of BL Holding in a tax-free nerger pursuant to
sections 368(a)(1)(A) and 368(a)(2)(E) of the Internal Revenue Code. Foll ow ng
t he Brookl yn Uni on Merger, the fornmer comon sharehol ders of Brookl yn Uni on woul d
own approxi mately 34% of BL Hol di ngs common stock, and LILCO s fornmer combn
shar ehol ders woul d own approxi mately 66% of BL Hol di ng’s comon shar es.

Step 3: LILCO would distribute the Gas and CGeneration Assets to BL Hol di ng, or
to the Transferee LLCs owned by BL Hol di ng or to corporate subsidiaries wholly-
owned by BL Hol di ng.

Step 4: LIPA would acquire the common stock of LILCOfromBL Holding in the LIPA
Mer ger .
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Step 5: Additional BL Hol di ng cormon shares would be issued to LILCO s forner
conmon sharehol ders, increasing their ownership interest in BL Hol di ng comon
stock from approxinately 66% to approximately 68% and reduci ng the ownership
i nterest of Brooklyn Union's former comon sharehol ders from approxi mately 34%
to approximately 32%

Applicabl e Law

Section 1402 of the Tax Law i nposes the real estate transfer tax on each
conveyance of real property or interest therein when the consideration exceeds
five hundred dollars. The term"Conveyance" is defined in section 1401(e) of the
Tax Law. Included in the definition of conveyance is the transfer or transfers
of any interest in real property by any nethod, including the transfer or
acquisition of a controlling interest in any entity with an interest in rea

property.

Section 1401(b) of the Tax Law defines the term "controlling interest".
This section provides, in the case of a corporation, that controlling interest
neans either fifty percent or nore of the total conbined voting power of al
cl asses of stock or fifty percent or nore of the capital, profits or beneficia
interest in such voting stock

Al so, section 1405(b)(6) of the Tax Law sets forth that conveyances are
exenpt fromthe real estate transfer tax to the extent that they "effectuate a
nere change of identity or formof ownership or organization where there is no
change in beneficial ownership".

In addition, subdivision (1) of section 1020-c of the Public Authorities
Law provi des as foll ows:

For the purpose of effectuating the policy declared in section one
t housand twenty-a of this title, there is hereby created a corporate
nmuni ci pal instrunmentality of the state to be known as the "Long
I sl and Power Authority", which shall be a body corporate and politic
and a political subdivision of the state, exercising essential
governmental and public powers.

Al so, section 1405(b)(1) of the Tax Law provides that the transfer tax
shall not apply to "Conveyances to the United Nations, the United States of
America, the state of New York, or any of their instrumentalities, agencies or
political subdivisions (or any public corporation, includinga public corporation
created pursuant to agreenent or conpact with another state or the Dom nion of
Canada) . "
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Concl usion-1f Scenario A Cccurs:

The conveyance of the Gas and Generation Assets fromLILCO to BL Hol ding
as described in Step 1 of Scenario A and the purchase of the additional
approximately 53 mllion common shares of BL Hol ding by the LILCO Sharehol der
Agent as described in Step 3 of Scenario Awuld result in a change in beneficial
interest only to the extent of the 34 shares of BL Hol di ng cormon st ock owned by
Br ookl yn Uni on. Therefore, except as to the change in beneficial interest
related to Brooklyn Union’s acquisition of the 34 shares of BL Holding, this
conveyance i s exenpt pursuant to the exenption provided by section 1405(b) (6) of
the Tax Law as a conveyance which results in a nmere change of identity or form
of ownership or organization with no change in beneficial interest.

The conveyance which results because of the acquisition of a controlling
interest in LILCO by LIPA as described in Step 2 of Scenario A is a conveyance
which is exenpt as a conveyance to an agency or an instrumentality of the State
of New York pursuant to section 1020-c of the Public Authorities Law and section
1405(b) (1) of the Tax Law.

The Brooklyn Uni on Merger described in Step 4 of Scenario Awll result,
inpart, inthe forner sharehol ders of Brooklyn Union acquiring 32%of the comon
shares of BL Hol ding. Thus, Step 4 does not result in a transfer or acquisition
of a controlling interest in BL Holding and is not a conveyance subject to the
transfer tax. It is noted that this Advisory Opinion does not address the
application of the transfer tax to BL Holding' s acquisition of Brooklyn Union

Concl usi on-1f Scenario B Qccurs:

The transaction pursuant to which LI LCO becomes a subsi di ary of BL Hol di ng
under the binding share exchange as described in Step 1 of Scenario Bresults in
an acquisition of a controlling interest by BL Holding and is therefore a
conveyance subject to transfer tax. This conveyance is exenpt fromthe transfer
tax pursuant to the mere change of identity exenption provided at section
1405(b) (6) of the Tax Law except as to the change in beneficial interest related
to Brooklyn Union's acquisition of the 34 shares of BL Hol di ng.

The Br ookl yn Uni on Merger described in Step 2 of Scenario B does not result
in an acquisition of a controlling interest in BL Holding by the forner
shar ehol ders of Brooklyn Union and i s therefore not a conveyance of real property
subject to the transfer tax.

Any conveyance of real property that results fromthe distribution of the
Gas and CGeneration Assets to BL Holding or to corporate subsidiaries or linmted
liability conpani es wholly owned by BL Hol di ng as described in Step 3 of Scenario
B woul d be exenpt pursuant to the mere change of identity exenption provided by
section 1405(b)(6) of the Tax Law.
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The acquisition of LILCO common stock by LIPA as described in Step 4 of
Scenario B is exenpt from the transfer tax as a conveyance to an agency or
instrumentality of the State of New York pursuant to section 1020-c of the Public
Aut horities Law and section 1405(b) (1) of the Tax Law.

The issuance of additional BL Holding common shares to LILCO s forner
sharehol ders as described in Step 5 of Scenario B does not result in the transfer
or acquisition of a controlling interest in an entity with an interest in real
property and therefore would not incur transfer tax.

/sl
DATED: February 27, 1998 John W Bartlett
Deputy Director
Techni cal Services Bureau

NOTE: The opini ons expressed in Advisory Opinions
are limted to the facts set forth therein.



