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On December 7, 1981, a Petition for Advisory Opinion wasreceived from Encode, Inc., 112
Parker Street, P.O. Box 924, Newburyport, Massachusetts 01950.

Theissueraised iswhether Petitioner's purchases of certain service contractson behalf of the
end users of its computer programming systems are subject to tax under Article 28 of the Tax Law.

Petitioner is a manufacturer of computer programming systems for numerically controlled
machinetools. Petitioner sellsthese systems, exclusively to machinetool distributors, who resell the
systemsto end users. Petitioner invoicesthe distributor, from whom it receives a properly executed
Resale Certificate.

To insure proper initial performance of its systems, Petitioner includes a 60 day service
contract with Data General Corporation. Petitioner paysfor the contract, the cost of whichis passed
ontotheend user aspart of the price of the system.  The cost of the contract isinvoiced by Petitioner
to the distributor and by the distributor to the end user.

Section 1105(c)(3) of the Tax Law imposes a sales tax on the "receipts from every sale,
except for resale, of the serviceof "servicing or repairing tangible personal property not held for sale
in the regular course of business." The Sales and Use Tax Regulations provide that the purchase of
a maintenance or service contract is itself such a taxable transaction. 20 NY CRR 88527.5(¢)(1);
527.5(d)(4). In the present instance, however, inasmuch as the contract is purchased by Petitioner
for resale, no tax is due on its purchase. Petitioner may avail itself of this exclusion by supplying
Data General Corporation with aproperly completed Resale Certificate (Form ST-120) at the time
of purchase.
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