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On March 15, 1982 a Petition for Advisory Opinion was received from Eilen Nassau
Corporation, 533 Middle Neck Road, Great Neck, N.Y. 11023.

The issue raised is whether Petitioner's installation of afire sprinkler system constitutes a
capital improvement for purposes of the sales and use taxesimposed under Article 28, and pursuant
to Article 29, of the Tax Law. It is concluded herein that it does constitute such a capital
improvement, and that the cost thereof is accordingly not subject to tax.

Petitioner, a tenant, hired a contractor to furnish and install a fire sprinkler system in the
leased premises occupied by Petitioner's business. The system wasinstalled in the ceilings, through
thewalls, in the basement, through hallways, in dropped ceilings and connected underground to the
municipal water supply system. Thelease entered into between Petitioner and the landlord provides
as follows: "All alterations, additions or improvements made by Tenant or Landlord in or to the
demised premises shall become the property of Landlord and shall remain upon and be surrendered
with the premises as a part thereof at the end or other termination of the term.”

Section 1101(b)(9) of the Tax Law defines the term capital improvement as. " . . . An
addition or ateration to real property which: (i) Substantially addsto the value of the real property,
or appreciably prolongsthe useful life of thereal property; and (ii) Becomes part of thereal property
or is permanently affixed to the real property so that removal would cause material damage to the
property or article itself; and (iii) Is intended to become a permanent installation.”

Theinstallationin question substantially addsto theval ue of thereal property, thussatisfying
thecriterionset forth in subparagraph (i) of the quoted statutory provision. Further, it appears from
Petitioner's description that removal of thefire sprinkler system would cause material damageto the
real property to which it isaffixed. The requirement contained in subparagraph (ii) isthus satisfied.
Finally, it appearsfrom both the manner of installation and the above-quoted | ease provision that the
installation is intended to be permanent. 100 Park Avenue v. Boyland, 144 NY S 2d 88, aff'd 309
N. Y. 685; Flah's of Syracuse, A.D.2d __ (1982); Beaman Corporation, State Tax
Commission Advisory Opinion, August 19, 1982. Asthe court noted in Flah's, supra, "pursuant to
petitioner's | eases, title to the improvements vested in petitioner's landlords immediately upon their
instalation with the improvements to become part of and remain in the premises, thereby
establishing that the improvements were intended as permanent installations. The third and final
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requirement isthussatisfied. Accordingly, thesubject installation constitutesacapital improvement
within the meaning of section 1101(b)(9) of the Tax Law, and the receipts from the installation of
such system are not subject to sales or use tax. Tax Law, 8§ 1105(c)(3)(iii).

DATED: February 16, 1983 sFRANK J. PUCCIA
Director
Technica Services Bureau



